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General observations

The present Draft is intended to replace the existing codification of private international law and international civil procedure from 1982 (PIL Code 1982). With altogether 196 provisions, it is quite voluminous and covers all the areas of PIL including many matters that have so far not been regulated by law. The Draft is obviously based on intensive legal comparison and has been prepared taking into account the developments in other recent European codifications, and especially the Regulations of the European Union in this field of the law. It also takes into account a number of Hague Conventions. The structure of the Draft follows the example of the Swiss and of the Belgian PIL Codes, therefore for each matter the applicable law is regulated in context with the international jurisdiction. In the following, some recommendations are made to render it more consistent and to harmonize it even more with the European law and other international standards. The overall impression is, however, that the Draft is very systematic and well elaborated and constitutes an excellent basis for a modern codification of the Serbian private international law. 

Part I – General Part 

Chapter I - Introductory provisions (Art 1-9)

The Draft for the first time introduces into the Serbian PIL the concept of habitual residence, which plays a leading rule in the chapters on persons, family law and succession. Although very many countries use this concept, only very few have made a legal definition of habitual residence. The main reason for not making a general definition of habitual residence is that there are so many case groups (adults, children, singles, family members all have their habitual residence). The person may live in one place on a permanent basis, or cut off all ties with one place and move to another. Children may be abducted. A person may have a scholarship abroad, or go abroad on company business temporarily, keeping the family home and employment in the home country and returning to the family/job when the assignment is finished, etc.). Another reason for not giving a legal definition of habitual residence is that the concept is still under development, including on the level of the European Union. It is very important to provide a solution that is flexible enough to do justice to all possible case groups. Germany, for example, instead of defining the habitual residence in the Introductory Act to the Civil Code relies on court practice and legal science that are continually improving the interpretation of habitual residence.

Apparently in order to avoid confusion and make clear the differences between habitual residence on the one side and domicile on the other, the authors of the Serbian Draft have decided to legally define the habitual residence. This is in line with actual developments in countries, which are faced with a similar problem (sudden change of the basic connecting factor for persons/family/succession from “nationality” to “habitual residence”). For example, in 2010 the “Former Yugoslav Republic of Macedonia” inserted a legal definition of habitual residence in the PIL-Cod of 2007. However, Art. 12a of the “Former Yugoslav Republic of Macedonia” Code is not recommended as a model since the concept significantly differs from practically all other countries. The Montenegrin Draft PIL Act, which has recently been brought into Parliament, also contains a legal definition of habitual residence. With regard to recent legal definitions in Belgium, Bulgaria and Romania see below (comments on Art. 5).
The Serbian Draft is characterized by the fact that, in the Introductory provisions, it gives a legal definition of habitual residence in general (Articles 5 and 6), and in the Special Part separate definitions, as autonomous concepts, for succession (Art. 101), contractual relations (Art. 131) and finally, for non-contractual relations (Art. 156 Para.(4)). The switch from nationality principle to habitual residence is one of the main characteristics of the Draft. This is a very positive development, which is in line with developments on the level of the European Union as well as with the Hague Conference. It should facilitate legal relations with foreign countries and offer better protection for citizens. However, the implementation of the concept of habitual residence is not, satisfactory throughout.

Art. 5 of Draft as the general rule on habitual residence of natural persons – It is proposed that Art. 5 should be reconsidered in order to bring it more in line with EU law. The Serbian Draft introduces many modern solutions from European Union law, or from Conventions of the Hague Conference. Harmonization would be impaired if in Serbia the key notion of habitual residence would be differently interpreted than in the EU.

Para.(1) of Art. 5 focuses on residence for a “longer period of time”. This is dangerous, because in the individual case, depending on the circumstances, a short stay may suffice for the establishment of habitual residence. It is also dangerous and misleading to say, that habitual residence should be “irrespective of any intention to live” in a certain place. This is not only contrary to the practice of the Court of Justice of the European Union, it is also not in accordance with the interpretation of habitual residence in other countries in Europe. Therefore the reference to “longer period of time” and to “irrespective of any intention to live in a place” should be deleted. 
Examples for modern legal definitions of habitual residence may be found in some recent codifications of PIL. For comparison, the Belgian PIL Code of 2004, in Art. 4 § 2 defines the habitual residence as “the place where a natural person has established his main residence, even in the absence of registration and independent of a residence or establishment permit”. Art. 48 Para.(7) of the Bulgarian PIL code of 2005 is quite similar. The Montenegrin Draft of 2012 goes in a similar direction. One can also refer to Art. 2570 of the Romanian Civil Code of 2009 as amended in 2011. Recent practice of the Court of Justice focuses more and more on the place where the person has the “centre of interest”. In this context it may be referred to the definition of habitual residence proposed by Borras as “the place where a person had established, on a fixed basis, his permanent or habitual centre of interests, with all relevant facts being taken into account for the purpose of determining such residence.”
 

Para. (2) of Art. 5 provides some criteria for defining the habitual residence in the individual case. The Draft mentions especially “circumstances of private or commercial nature”; this proposal should also be reconsidered (“commercial”?). Here again, it is possible to refer to the quotation from Borras (see above), or to the Belgian/Bulgarian Codes/Montenegrin Draft.
Para.(3) of Art. 5 is noticeably based on Art. 19 Para.(1) of the Rome I Regulation and Art. 23 Para.(2) of the Rome II Regulation.

Art. 6 of Draft regulating the habitual residence of legal persons and organisations without legal personality is also conceived as a general provision. This approach is, however, thwarted by the reference to the “conclusion of contract”, which should be eliminated, because habitual residence plays a role also outside contractual relations. 

The general definitions in the Introductory Part are accompanied by special provisions, such as Art. 101 of Draft for matters of succession. It is proposed that Art. 101 of Draft should be deleted. In the Regulation (EU) No 650/2012 of the European Parliament and of the Council of 4 July 2012 on jurisdiction, applicable law, recognition and enforcement of decisions and acceptance and enforcement of authentic instruments in matters of succession and on the creation of a European Certificate of Succession, there is no provision defining the habitual residence. However, Recitals 23 and 24 give some indications for the interpretation of habitual residence in matters of succession. The list of circumstances to be taken into account in Para. (1) of Art. 101 of the Serbian Draft may in certain situations prove useful, in others not (settling tax payments in a state?). It would be better to have a (carefully prepared, flexible) general definition of habitual residence in the Introductory provisions that applies also to matters of inheritance and to mention in the motives that the circumstances of the individual case have to be taken into account (as in the Regulation No 650/2012).

Para. (2) of Art. 101 of Draft appears problematic; in view of the above it is also superfluous and should also be deleted.

Articles 131 and 156 of Draft provide for some additional rules in contractual and in non-contractual relations, based on Art. 19 Para.(2) of the Rome I Regulation and Art. 23(1) of the Rome II Regulation. The titles of these provisions might be reconsidered.

Chapter II – General provisions (Art 10-41)

1. International jurisdiction

The provisions of this section contain many new elements, only two of which shall be mentioned here. A general rule on exclusive jurisdiction can be found in Art. 21. Jurisdiction is exclusive only when expressively provided for. The number of case-groups of exclusive jurisdiction in the Draft is reduced considerably, which is in line with modern developments. The PIL Code 1982 showed a restrictive attitude towards prorogation of jurisdiction, be it of domestic or of foreign courts. The Articles 22 to 24 follow a liberal approach and should facilitate legal relations with other countries. The provisions are obviously influenced by Art. 23 of the Brussels I Regulation, which is of practical importance, for example, for cross-border commerce.

Territorial jurisdiction is regulated in Articles 38 to 61 the Serbian Act on litigious procedure (zakon o parničnom postupku) of 2011. Some provisions of this Act concern cases which have an international element. For example, Art. 61 provides that if in a foreign country legal proceedings may be taken against a Serbian citizen before a court which would not have territorial jurisdiction under the Serbian law, similar jurisdiction shall apply for actions taken against citizens of that country before the Serbian courts (“retorsion”). Apparently, a reform of this Act is currently under way. The new Draft Act on litigious procedure of 2012 as displayed on the Website of the Serbian Ministry of Justice
 does not propose substantial amendments to the existing rules on territorial jurisdiction. Thus, retorsion is regulated in Art. 60 on mutual jurisdiction for actions against foreigners.
It is recommended to concentrate the matter of international jurisdiction in the Private International Law Code, in order to have one single modern and consistent set of rules, and to delete all provisions relating to international civil procedure from the Act on litigious procedure. 

It is particularly recommended to delete the provision on “retorsion” from the Act on litigious procedure as outdated and not in line with the concept of the Draft Private International Law Code.
2. Proceedings

This section addresses a variety of topics, including security for costs (Articles 28 to 30). It is a positive development that also foreign nationals (or stateless persons) who are habitually resident in the Republic of Serbia will not be obliged to provide security for costs (Art. 28 Para.(1) of Draft).

Art. 31 concerning international lis pendens also features some positive changes in comparison to the Art. 80 of the PIL Code 1982. First, the previous reciprocity requirement is deleted, which is in line with modern tendencies in Europe and in the region (Albania, Bulgaria, “Former Yugoslav Republic of Macedonia”, Montenegrin Draft). Second, the proceedings before the domestic court shall only be stayed if it is to be expected that a foreign court will within a reasonable time make a judgment that is eligible for recognition in the Republic of Serbia. Third, it is now clarified by law that the moment of instituting the proceedings shall be determined according to the law of the state before whose court the proceedings were instituted, whereas the identity of disputes and parties shall be determined according to the law of the Republic of Serbia.

3. Applicable law

In contrast to the PIL Code 1982 (Art. 5), the Draft does not address evasion of the law (fraus legis). Again, this is in accordance with modern tendencies (also in neighbouring countries). For the first time, qualification is regulated by the law (Articles 32 and 113). The attitude toward renvoi has been reversed: Whereas de lege lata the referral to foreign law on principle includes referral to the foreign conflict of laws rules, it says in Art. 34 of Draft that the law of a foreign state shall apply with the exclusion of its conflict rules, unless provided otherwise therein or in another law. One case where renvoi is accepted is for succession (Art. 105 Para.(3)). Another novelty is the introduction of a general escape clause in Art. 36 of Draft. There are also special escape clauses in Art. 137 Para. (3) of Draft for contractual obligations, as well as in Art. 161 of Draft for non-contractual obligations. The use of (general or special) escape clauses is in accordance with modern developments in the European Union and in South East Europe (eg Bulgaria, Slovenia, “Former Yugoslav Republic of Macedonia”). The determination of the content of foreign law is regulated in Art. 37 of Draft in a detailed manner. Foreign law is applied by the Serbian court ex officio. For determining the contents, various instruments may be used. For the interpretation and application of foreign law one should refer to Art. 38 of Draft. It should be mentioned that the Republic of Serbia is a State Party to the European Convention on information on foreign law of 1968 which has entered into force for Serbia on 31 August 2002, and has in 2003 also ratified the additional protocol of 1978. Another very important change has been made in defining the public policy exception. Art. 39 of the Draft (which is meant to replace Art. 4 of the PIL Code 1982) fully corresponds to the standards which have been introduced by the Hague Conference and are in use in the European Union and in fact in practically all modern codifications. Art. 40 of Draft regulates the observation of overriding mandatory provisions not only of the law of the Republic of Serbia, but also of other states in accordance with European and international standards. A special rule on overriding mandatory provisions for contracts can be found in Art. 144 of Draft.

Part II – Specific Part
Chapter I – Status relations (Art 42-59)

This section treats a number of issues pertinent to rights of civil status by identifying “status relationships”. The index refers to these as “status relations” but, at page 21, the heading is “status relationships” which does not carry the precise same meaning. Possibly the intention in this section is to treat matters relating to questions of name within personal status. In general, the regulation of the issues contained in this part of the code is in itself a positive development, contributing towards a clearer understanding and application of the law in this field.

1. Natural Persons

A) Personal name
The law applicable to the personal name is for the first time regulated in the Serbian PIL. Articles 43 and 44 of the Draft regulate the law applicable to the determination of the child´s personal name, respectively the law applicable to the change of personal name. It is a positive development that in these provisions, the law applicable to the name is regulated in a flexible manner which leaves space for party autonomy. However, it may seem problematic that there is no general provision on the law governing the name (lex nationalis?). It is recommended to consider this approach once again.

Art. 43 of the Draft stipulates four connecting factors (nationality of the child, nationality of a parent, habitual residence of the parents, Serbian law) which apply alternatively. It may be better to state a general principle and leave it to the person(s) having the parental authority to choose one of the alternatives of Art. 43 if they so wish. 
Art. 44 of the Draft contains a long list of possible status changes and the law applicable to such changes. The change of personal name of a foreign national in front of an authority of the Republic of Serbia is always governed by the Serbian substantive law (see Para. (4) of Art. 44). The latter is entirely liberal. Therefore, the practical importance of the preceding paragraphs is rather limited.
For the protection of the right to personal name, Art. 46 of the Draft refers to the law applicable to non-contractual obligations.

B) Declaring a missing person deceased and proving the death 

The articles dealing with this topic seem to be compatible with the Principles concerning missing persons and the presumption of death drawn up in Council of Europe Recommendation CM/Rec (2009) 12. 
No further comment is necessary regarding the content of the articles.

Sequence of sections C) and D) of Chap. I 1 – it is proposed to reverse the order of these sections. It would be logical to regulate first the matter of “legal capacity and capacity to contract” (pravna i poslovna sposobnost), and then “guardianship and deprivation of capacity to contract“ (starateljstvo i lišenje poslovne sposobnosti).
C) Guardianship and deprivation of the sui iuris status (capacity to contract) 
This section focuses on basic issues. The law applicable to guardianship is regulated in the PIL Code 1982 (although Art. 51 of the Draft contains some modifications). No comments are made in this respect.
In contrast to Art. 51, Art. 52 of the Draft is new in its entirety. This provision, which regulates the law applicable to the representation of adults, has been more or less modeled after Art. 15 of the Hague Convention on the international protection of adults of 13 January 2000 (to which Serbia is not a party). According to the Draft as well as to the Convention, the adult granting the powers of representation, within certain limits may choose the applicable law. However, the Convention requires that the applicable law must be designated expressly in writing, which is missing in the Draft.
The English translation requires a number of clarifications and should take into account as far as possible the wording used in this convention (eg “powers of representation” instead of “representation authorization”). 
D) Legal capacity and sui juris state (capacity to contract) 
No comment is made regarding the contents of Articles 53 to 55.

2. Legal Persons and organisations without legal personality

The Draft covers not only legal persons, but also organisations without legal personality, which is in line with modern developments in PIL.

Article 57 of the Draft - The suggested provision clarifies issues, which may arise where the practical seat of a legal person or organisation without legal personality is different to the seat of registration, providing that the law of the State where registration is effected is taken to be the applicable law. This is in keeping with current development in the EU and marks a positive development, also underscoring issues relating to human rights and accountability. 

Art. 58 of the Draft for the first time regulates the scope of the applicable law. The provision is in line with international models. The translation of Art. 58 Lit. “d” should be changed from “name and signage” to “name and commercial firm name“ or similar (ime i firm).
Art. 59 of the Draft is remarkable insofar as it regulates the law applicable to status changes. Para.(1) should read: “The law applicable to status changes, …, shall be the law determined in Art. 57”.
Chapter II – Family law (Art 60-100)

1. Marriage
A) Contracting a marriage

Article 60 of the Draft (jurisdiction) - Competence to contract marriage is based in nationality or habitual residence. This means that persons who wish to marry in Serbia who have no such links with the country are impeded from so doing. It should simply be pointed out that marriage tourism – where a couple chooses to marry in a country for reasons of pure choice in relation to the venue, the culture, history or any personal ties – is therefore excluded here. 
The translation requires amendment to clarify that it is the parties and not the State, who “contract marriage” (Article 60).

Article 61 of the Draft is in line with international standards. In case the national law of a prospective spouse should be incompatible with the Serbian public policy (for example where lex nationalis would permit marriage of a 14 year old), Art. 39 of the Draft would apply.

B) Effects of marriage

Although the title leads one to expect comprehensive treatment of all effects of marriage, the section addresses only the general effects of marriage and should be adjusted to reflect this.

Art. 64 of the Draft (jurisdiction) - This article refers to “property-related pecuniary effects of marriage” and presumably deals with issues relating to matrimonial property and the financial implications of such property. It is interesting to note the discrepancy between Article 64 and Article 66, which also includes a reference to pecuniary effects of marriage but alludes to more general ”personal and pecuniary” effects.

The question arises what shall be the jurisdiction for disputes regarding the personal effects of marriage? Two answers seem possible. Either for the personal effects of marriage, the general rule of Art. 12 (domicile of the defendant) applies, which should be clarified in Art. 64. Or Art. 64 is intended to apply for the general effects of marriage, including personal effects, in which case the provision should be amended accordingly.
Art. 65 of the Draft – It is obvious from the text that this provision applies to both personal and pecuniary (imovinski) effects of marriage (= the general effects of marriage). For the sake of clarity, this fact should be seen from the very title of the provision (for example: “general effects of marriage”).

Art. 66 of the Draft – The use of the term “legal” matrimonial property regime to distinguish it from the contractual alternative would be better replaced with “default” if in fact there is an automatic matrimonial regime in place which applies where spouses do not enter into a contract to substitute it. It might possibly be clearer to apply the definition of the 2011 EU Proposal to clarify the meaning of property consequences in relation “both to the partners' daily management of their property and to the liquidation of the property as a result of the couple's separation or the death of one of the partners”. 
In Lit. “g”, presumably the term “disposition” should in the English translation be replaced with “disposal”.
C) Matrimonial property regime

Articles 67-75 appear to be based on the EU Proposal for a Council Regulation on jurisdiction, applicable law and the recognition and enforcement of decisions in matters of matrimonial property regimes (COM/2011/0126 final). No objections/proposals are made to this section.

Rules on the general effects of registered partnerships missing in the Draft
Section D covers only the property consequences of (registered or unregistered) partnerships. It is proposed to insert after Art. 75 of the Draft, a new section “D) General effects of registered partnerships” (or similar). The existing Section D would then be renamed as E etc.
The proposed additional rule should submit the general effects of registered partnerships to the law of the state where the partnership has been registered. In comparative law, an example for such a provision can be found in Art. 17b of the German Introductory Act to the Civil Code.
The provision should only refer to registered partnerships (excluding the unregistered partnerships). 
D) Property consequences of the registered and unregistered partnership

Articles 76-77 seem to be in keeping with the Proposal for a Council Regulation on jurisdiction, applicable law and the recognition and enforcement of decisions regarding the property consequences of registered partnerships, COM(2011) 127 of 16 March 2011.

The English translation should be changed from “registrated and unregistrated partnership” to “registered and unregistered partnership”.

E) Termination of marriage

In the English translation, the numbering is not correct, because there is no E section and F follows from D.
Article 78 treats jurisdiction regarding matrimonial disputes on the same lines as are laid out in the Brussels II Bis Regulation (Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000). It is unclear why the article purports to treat issues relating to “matrimonial disputes” and excludes annulment and divorce, then addressing them in subsequent articles. 

It would be more in keeping with Brussels II Bis were the three means of marriage termination: separation, annulment and divorce, listed concurrently. 

Art. 79 – In the European PIL, the Council Regulation (EU) No 1259/2010 of 20 December 2010 implementing enhanced cooperation in the area of the law applicable to divorce and legal separation (Rome III Regulation) regulates in context the matters of divorce, annulment of marriage and legal separation. This concept is recommended also for the present Draft.

As a consequence of such approach, Art. 79 of the Draft should be deleted as superfluous.

The scope of Articles 80 et sequ. should be extended, covering not only divorce, but also annulment of marriage and legal separation.

F) Parentage

Article 84 Para.(2) in the English translation makes reference to the notion of “common law marriage by recognition”. This text deviates considerably from the Serbian original which deals with the determination of “out of wedlock paternity” by recognition. 

Also the English translation of Article 84(3) is unclear. The same objections apply to the English translation of Article 85.2 and 3. 

Article 85.2 makes reference to “paternity’ in place of parentage. 

There is no reference to the child’s right to bring an action, although this may be implicit in Article 86 except for the 86(e), which refers to the consent of the child in proceedings.

G) Adoption

In determining jurisdiction Article 87 provides for a link to habitual residence or nationality of the adopter or child. There is a reference to “one of the adopters” and “the adopter” which is unclear and confusing. Probably the first reference is to adoption by a couple, and the second on adoption by a single person.

Disputes regarding the annulment of adoption are also linked to nationality and habitual residence. There is no reference to any other form of procedure such as a challenge to an adoption during the waiting period.

Article 88 makes reference to the establishment of adoption, which presumably refers to the finalization of the judgment or decree, which marks commencement. The notion is repeated in Article 90. 

The English translation of Article 88 also makes reference to the notion of “common law partners”, whereas the original version speaks of “spouses or out of wedlock partners” (vanbraćni partneri).

Article 91 makes reference to the law applicable to the termination of the adoption and cites three previous articles as applicable law, however all three are different which may render the article confusing. The concept of termination in itself may require some clarification.

Article 91 makes reference to an “uncompleted adoption established abroad” which may require reference to context as this is a procedure which is not practiced in a number of jurisdictions outside Serbia.

Another issue, which requires some interpretation is the determination of jurisdiction for adoptions which become a matter for dispute at the waiting period stage. Where a child is already placed with prospective adopters there may be circumstances that lead to the breakdown of the placement which would require the clear allocation of juristion, presumably to the court where the placement is in effect. 
H) Parental responsibility and the rights of the child

General remarks - The reference to child rights so specifically is a very positive inclusion. However this attempt to effect the amalgamation of different, at times complementary and at times competing, rights is not really successful so it would be useful to reconstruct this Section. It is unclear whether this section targets the responsibility of parents in relation to the rights of their children or child rights in general. It might be better to solely address the responsibilities of parents and insert an overarching article about the rights of children.

Regarding the specific content of the articles, Article 94 (2) states that issues relating to parental responsibility are ancillary to matrimonial disputes pending, which limits proceedings that may be brought regarding parental responsibility outside this instance. The article could either be amended to remove this caveat or be enlarged to include issues relating to acknowledgement of a child and confirmation of parental responsibility, repudiation of a child and the removal of parental responsibility are not covered.

There are similar concerns in Article 95 where parental responsibility and the rights of the child are treated together. 

In article 96, parental responsibility becomes parental right (sic). Presumably this is a reference to the exercise of rights following responsibility but the term should be clarified or it would be better to retain “responsibility” throughout.

At (f) it is unclear what “oversight of the exercise of parental right” means and at (i) it is unclear whether child care is intended to signify care as in custody or child care as in placement.

Art. 94 of the Draft – There is no provision on prorogation of jurisdiction. A suitable model for this could be found in Art. 12 of the Brussels II Bis Regulation.
Art. 95 of the Draft – The rule should be supplemented by provisions on the applicable law as in Art. 15 et sequ. of the Hague Convention of 19 October 1996 on jurisdiction, applicable law, recognition, enforcement and co-operation in respect of parental responsibility and measures for the protection of children.

It is recommended for Serbia to become a party to the Council of Europe´s Convention on contact concerning children of 15 May 2003.
I) Maintenance obligations

Article 97 (jurisdiction) - A plaintiff not habitually resident in Serbia or whose domicile is not in Serbia (Art 12) is subject to the court where the creditor has habitual residence in Serbia (see Lit. “a”) or the maintenance plea is ancillary to proceedings re matrimonial matters, parentage disputes, parental responsibility disputes or disputes relating to rights of the child already being heard in court.
It is not easy to imagine how this will work in practice – would a child trying to enforce a right re citizenship or education be able to use the proceedings to establish a claim for maintenance?

The whole aim of the inclusion of children in the Hague Convention of 23 November 2007 on the International Recovery of Child Support and Other Forms of Family Maintenance is precisely to enable children to access maintenance in their own right. This requires additional structures to enable child friendly justice and effective access to justice proceedings. Any inclusion that strengthens such a commitment is commendable (and is also in keeping with the Council of Europe Guidelines on Child-Friendly Justice adopted by the Committee of Ministers in 2010). The Hague Convention has inter alia been signed by the EU and Bosnia and Herzegovina but not by Serbia. It is recommended for Serbia to become a party to this convention.
Article 98 (choice of court): 
Para. (1) - The article specifies the link to the domestic court basing on single habitual residence, single nationality, jurisdiction to settle the maintenance claim or common habitual residence for at least one year

Para. (4) - The requirement is explicit that choice of court must be made in writing, dated and signed by both parties – does this entail verification by any external authority?

A child specified as under 18 years of age is excluded from the provisions of Article 98, presumably to make the distinction between those children and “children” up to the age of 21 as referred to in the Hague Convention cited supra. 

Article 100 - The law applicable to maintenance is not regulated specifically in the PIL Code 1982. It is very positive that the present Draft has an express provision on the matter. The Hague Protocol of 2007 on the law applicable to maintenance has been signed by the Republic of Serbia on 18 April 2012. A quick ratification of the Protocol is recommended.
Chapter III – Succession (Art 101-112)

The latest developments in the law on succession at European level are to be found in the Regulation (EU) No 650/2012 of the European Parliament and of the Council of 4 July 2012 on jurisdiction, applicable law, recognition and enforcement of decisions and acceptance and enforcement of authentic instruments in matters of succession and on the creation of a European Certificate of Succession.
Through this regulation, the EU makes provision for court competence of the courts of the Member State in which the deceased had his habitual residence in the moment of death and enables the law of that Member State to be applicable to the succession as a whole. The Regulation also provides for a limited choice of the law of the deceased's nationality facilitating determination of court competence and applicable law through specific mechanisms. The cross-border circulation of authentic instruments has been simplified and provision is made for the introduction of a European Certificate of Succession. 

The Succession Regulation (or rather: the Proposal for such Regulation) has also influenced the present Draft.

It is understandably a challenge to decide whether to opt for a definition of the basic connecting factor of habitual residence, or not when compiling a code such as this. The opening Article in the section, Article 101 offers an ”autonomous concept’ on the matter. It has already been proposed to delete this provision (see above Part I Chap. I – introductory provisions).

Article 105 also contains some use of the English language, which is questionable and this may simply be a result of the English translation. For instance it would be preferable to refer to succession or succession matters rather than “succession proceedings” and reference to “testator/decedent” may be making reference to the notion of “decuius” but would be better served by one word throughout. 

Para.(2) of Art. 105 has obviously been taken from the Hague Convention of 1 August 1989 on the Law applicable to succession to the estates of deceased persons. However, this Convention has not met with success. It has so far been only ratified by the Netherlands and has therefore not entered into force. In particular, the requirements from the Convention which are copied in paragraph (2) of Art. 105 of the present Draft have been criticized for demanding too much from judges and for being unrealistic. It is therefore proposed to delete Para.(2) of Art. 105.

Article 106 purports to deal with the law applicable to the content of (the) testament but treats other issues relating to the will. The title itself does not read well in English either and would benefit from being amended to reflect the correct content. The internal references could also be eliminated by incorporating the subsections as for instance with 106.3, which could be subsumed into 106.2 through the addition of: 

 “In that case, the same law shall apply to the content, effect and interpretation of the testament.”

Special attention should be given to testamentary dispositions concerning two or more testators. For details it can be referred to the Succession Regulation.

Article 107 makes reference to “composing “ rather than drawing up a will.

In the comprehensive list cited in Article 111, no mention is made of “transfer of the estate” which should be inserted in the scope.

Last not least, it is recommended to insert a provision on “commorientes” as in Art. 32 of the Succession Regulation.

Chapter IV – Property relationships (Art 113-123)

The regime proposed for the property relationships is totally new. Qualification has been mentioned earlier (see above Chap. II (3)). The provisions of the Draft on international jurisdiction differ considerably from those of the PIL Code 1982 (especially Art. 56). Art. 114 of Draft reflects an influence of Art. 22 of the Brussels I Regulation and is more liberal than the previous regime. 

For immovable property, the lex rei sitae applies (Art. 166 of Draft). In the context of the applicable law attention should be drawn to the fact that the existing PIL Code 1982 regulates the matter in one single and relatively short provision (namely Art. 18) which covers only basic aspects. The present Draft has a much broader scope and regulates in detail the law applicable to immovable resp. movable property, cultural assets etc. From these, only the provisions on the law applicable to the rights in rem in movable property (Art. 117 and 118 of Draft) as well as to the cultural assets (Art. 121 of Draft) shall be considered here (for res in transitu see Art 119, for the law applicable to means of transportation Art. 120). 

The ideas which are reflected in Articles 117 and 118 of Draft in the essence are not entirely new. A basically similar approach can be found for example in Art. 43 of the German Introductory Act to the Civil Code, or in Art. 66 of the Bulgarian PIL Code of 2005. However, these provisions are laconically brief and almost incomprehensible without proper explanation. The big advantage of the solution which has been proposed in the Serbian Draft lies in the fact, that Articles 117 and 118 regulate the matter in an entirely systematic, detailed and elaborate manner. By this approach, application will be made much easier, which is especially to be recommended when the concept is introduced for the first time. It does not have to be mentioned that these provisions deal with every-day-situations and shall have a broad field of application.

The provisions should, however, be reconsidered from the point of view of legislative methods. It is not necessary to have for each sentence a separate paragraph.

It is also very positive that the Serbian Draft expressly regulates the law applicable to cultural assets. The need for such a regulation is obvious. The proposed provision is appropriate and in line with international/modern standards. 

The scope of the applicable law is for the first time expressly determined in Art. 122 of Draft.

As a résumé, it can be stated that the proposed regime for property relations is in full harmony with international standards, including with the European Convention on Human Rights and its Protocol No 1. It shall doubtlessly contribute to a better protection of property rights. 

Chapter V – Securities held with an intermediary (Art 124-127)

The Republic of Serbia has not signed the Hague Convention of 5 July 2006 on the law applicable to certain rights in respect of securities held with an intermediary (which has not yet entered into force), but the solutions of this Convention have left their mark on Articles 124 et sequ. of the Draft. Needless to say, the matter is in the Draft regulated for the first time. No comments shall be made on this chapter.

Chapter VI – Intellectual property (Art 128-130)

Until now, the Serbian private international law also has no provisions with regard to intellectual property. In fact, very few countries have a developed regulation on this matter. One example is the Bulgarian PIL Code of 2005, another example can be found in the Montenegrin Draft of 2012. In the EU law, Art. 8 of the Rome II Regulation determines the law applicable to the infringement of intellectual property rights.

Articles 128 et sequ. of the present Draft are formulated in a convincing manner. They are in harmony with international standards, including with EU law and the European Convention on Human Rights and its Protocol No 1.

Art. 166 of Draft on the infringement of intellectual property rights shall be dealt with in the context of Chapter IX, as well as Art. 158 Para.(4) on the exclusion of party autonomy.

Chapter VII – Contractual relations (Art 131-152)

It is not quite clear why the Draft speaks of contractual “relations” (ugovorni odnosi) on the one hand and of contractual and non-contractual “obligations” resp. non-contractual “obligations” on the other hand.

Art. 131 of Draft on habitual residence has already been discussed (see above, Introductory provisions).

As regards international jurisdiction, the Draft has been heavily influenced by the Brussels I Regulation. Thus, the basic rule contained in Art. 132 of Draft is shaped after Art. 5 Para. (1) and Para. (2) No 5 of the Brussels I Regulation. In the Draft there is no provision on jurisdiction in matters relating to insurance (parallel to Art. 8 et sequ. of Brussels I), but this gap in the Draft is justified by the fact that the Serbian insurance legislation has not yet been harmonized with the European standards, so that it would not make sense to copy from the said provisions.

For the first time in Serbian private international law, the Draft includes specific provisions concerning jurisdiction over consumer contracts. Art. 133 of Draft defining the disputes arising out of consumer contracts corresponds to Art. 15 of Brussels I Regulation. Art. 134 regulating the international jurisdiction is influenced inter alia by Articles 16 and 17 of Brussels I.

Articles 135 of Draft for the first time introduces a special rule on jurisdiction in disputes arising out of individual employment contracts, shaped after the model of Articles 18 et sequ. of Brussels I Regulation.

As regards determination of the applicable law, the present Draft reflects the strong influence of the Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to contractual obligations. Freedom of choice as the guiding principle is established in Art. 136 of Draft. Art. 137 of Draft determines the applicable law in the absence of a choice, extending the list provided in Art. 4 of the Rome I Regulation to additional types of contracts (based on the characteristic performance).

Articles 138 et sequ. of Draft regulates contracts relating to immovable property, carriage of goods and of passengers. Special rules have also been created regarding the law applicable to consumer contracts (Art. 141 of Draft) and to individual employment contracts (Art.142 of Draft). The Draft contains no provision on the law applicable to insurance contracts (comparable to Art. 7 of Rome I Regulation), for the same reason as has been explained in the context of international jurisdiction – the basis for such a provision does not yet exist.

Art. 152 of Draft regulates voluntary representation, which is not dealt with in the Rome I Regulation. The authors of the Draft have, however, taken into consideration the international discussions on EU level (as well as the Hague Convention of 14 March 1978 on the Law applicable to agency). Not many countries have a developed rule on this topic, which is of great practical importance. It is very positive that the Draft provides for legal security on the matter, in offering a solution that is in line with international standards.

It is not possible to enter into details of other Articles 143 et sequ of Draft. There is no need for a parallel provision to Art. 20 of Rome I Regulation on exclusion of renvoi, because according to Art. 34 of Draft, renvoi only applies when admitted expressly.

Chapter VIII – Common rules for contractual and non-contractual obligations (Art 153-155)

The structure of the Special Part in Chap. VII to IX (first: contractual relations, then: common rules for contractual and non-contractual obligations, and finally: non-contractual obligations) seems unusual and also unacceptable. Common rules are normally placed either at the beginning or at the end, but not in the middle. In this case, the common rules concern detail of scope etc. and can reasonably be placed only at the end, that is after the chapter on the non-contractual obligations.

Chapter IX – Non-contractual obligations (Art 156-177)

The concept used in this chapter is as new as the concept of the Draft for contractual obligations. 

Section 1 - Art. 156 Para. (1) to (3)of Draft go back to Art. 2 of Rome II Regulation, whereas Para. (4) of Art. 156 is based on Art. 23 Para.(1) of Rome II.

Art. 157 of Draft on international jurisdiction has a parallel in Art. 5 Para.(2) No 3 of Brussels I Regulation.

Section 2 - The rules on applicable law are more or less shaped after the Rome II Regulation, with the particularity that the structure and the order of matters has been changed significantly, if not reversed. The result is a complex and twisted set of rules which are not so easy to untangle and are not always systematic enough.

The general rules on the applicable law begin with a provision on the choice of law in Art. 158, whereas the Rome II Regulation first determines the applicable law in Articles 4 et sequ. and then turns to the choice of the applicable law (Art. 14). The structure of the Rome II Regulation may seem more appropriate, having in mind that for non-contractual obligations, the scope of party autonomy is significantly reduced. This constitutes a fundamental difference in comparison to contractual obligations, for which party autonomy is the guiding principle par excellence.

Articles 159 of Draft expresses a general principle which applies to torts/delicts as well as to unjust enrichment, negotiorum gestio and culpa in contrahendo.

However, Art. 160 of Draft does not express such a general principle, but should be seen in the context of torts/delicts only. Therefore, the matter should be regulated not in the general, but in a more specific context.

Also, the title of Art. 160 of Draft seems misleading, since the object of the provision is not the “place where the damage occurs”, but the law applicable to a non-contractual obligation arising out of a tort/delict. Placed where it currently is, Art. 160 of Draft might be easily overlooked.

Section 3 - As specific forms of non-contractual obligations, the Draft in this section covers product liability, unfair competition and acts restricting free competition, environmental damage and industrial action in Articles 162 to 165 and Article 167.

Art. 8 Para. (1) of Rome II Regulation regulates the law applicable to non-contractual obligations arising from an infringement of an intellectual property right. In contrast to the European PIL, the Serbian Draft contains a special and comprehensive set of rules on intellectual property in Chapter VI. Art. 129 of the Draft regulates the law applicable to the “existence, validity, effect, duration, cessation, transferability or infringement of such rights. This means that the law applicable to the infringement of intellectual property rights is regulated in Chapter VI and not in Chapter IX of Draft. Art. 129 of Draft for all mentioned case-groups, including the infringement of intellectual property rights, refers to the law of the state for which protection is sought, which is in line with Art. 8 Para.(1) of Rome II Regulation. Therefore it is correct that Art. 166 of Draft refers to Art. 129. Another component of Art. 8 Rome II Regulation is reflected in Art. 158 Para.(4) of Draft, namely the exclusion of choice of applicable law in the context of Art. 166 of Draft. In the substance, the provisions of the Draft are entirely convincing. One may, however question whether it is a good solution to spread the matter over three different provisions that are so much apart from each other. A more user-friendly structure is recommended.

For traffic accidents, Art. 168 of Draft refers to the Hague convention of 4 May 1971 on the Law applicable to traffic accidents. Serbia became a state party to this convention by force of succession in 1992.
Art. 170 of Draft deals with defamation through media, which is not coverered by the Rome II Regulation. The far-reaching practical importance of the matter is self-evident and needs no further explanation. By the new provision, Serbian PIL shall for the first time include an express and detailed provision on the law applicable to defamation through media. The provision is particularly well made and shall constitute a valuable contribution for the protection of human rights in PIL.

Section 4 – The provisions of this section are for the most part based on Articles 10 to 12 of Rome II Regulation. 

The specific function of Art. 171 of Draft is not clear. It refers to Art. 158 of Draft, which is placed in the “general rules on the applicable law” and should therefore be applicable to unjust enrichment, negotiorum gestio and culpa in contrahendo automatically. Therefore it is proposed to delete Art. 171.

Section 5 – In this last section of Chapter IX we find some “common rules” (in addition to the already existing “general rules” of section 2. The structure may be seen as confusing. Why regulate the scope of the applicable law (Art. 175) in section 5 and not in section 2? It is true that the parallel provision of the Rome II Regulation is placed in the “Common rules” (Articles 15 et sequ) which begin with the scope of the law applicable, but then, Rome II contains no “general rules on the applicable law” as in section 2 of Chap. IX of the present Draft.

Part III – Recognition and Enforcement of Foreign Judgments (Art 1 to 35)

Chapter I – Recognition of a foreign judgment (Art 178-189)

The concept of this chapter is new. The provisions of the Draft show an influence of EU law and shall make the proceedings more flexible and user-friendly, without neglecting the protection of citizens. 

Art. 178 of Draft gives a broad definition of "foreign judgment", which is in line with the practical demands and also with international tendencies.

Art. 179 Para. (1) of Draft for the first time introduces the concept of "Wirkungserstreckung" (as in EU law and modern national codifications).

It is very positive that the Draft in Art. 181 does not require reciprocity as a condition for recognition of foreign judgments, as in the EU law as well as in modern national codifications in South East Europe and beyond.

It is true that Para.(2) of Art. 180 makes it clear that any court may determine on the recognition of a foreign judgment as a preliminary issue, implicitly. But it remains unclear whether the recognition of a foreign decision may also take place ipso iure, that is without exequatur. In this context, the European law expressly states as the general rule that "a judgment given in a Member State shall be recognised in the other Member States without any special procedure being required."

The requirement contained in Art. 181 Lit "c" of Draft as such is not unusual and serves a positive function. However, it is unusual to demand that the foreign court has based its jurisdiction "on the same facts". 

The requirement of Art. 181 Lit. "e" (non-delivery of the judgment to the defendant) is unusual and too restrictive.

As regards Art. 181 Lit. "f", it is normal to give always the priority to a domestic judgment, even in case it is younger than the foreign judgment. Priority principle should be apply to judgments from third states.

The concept of Art. 184 of Draft again differs considerably from EU-models. According to EU-law, the defendant is initially not heard on the application for declaration of enforceability, but is given to right of defence at a later stage so that he can protect his rights then. Under the Serbian Draft, apparently it is decided first on the recognition, in a quick procedure, and the declaration of enforceability is apparently contained in the exequatur. This is also a valid approach, but still, the question of recognition ipso iure remains to be answered.

Chapter II – Enforcement of a foreign judgment (Art 190-192)

No comments are made on this chapter.

The Serbian Act on execution of 2011 (zakon o izvršenju i obezbedjenju) in Art. 21 deals with foreign titles of execution. If the foreign decision has not been recognized before a domestic court, the court of execution can decide on the matter of recognition as a preliminary question. This can be challenged by the other party, but apparently without a proper court hearing (see Art. 39).
It is recommended to concentrate the matter of recognition of foreign judgments in the Private International Law Code in order to have one single and consistent set of rules.
Part IV – Transitional and Final Provisions (Art 193-196)

No comments are made on this part.
Recommendations:

· Art. 5 should be revised.

· Art. 6 should be revised.

· It is recommended to concentrate the matter of international jurisdiction in the Private International Law Code and to eliminate provisions relating to international jurisdiction from the Act on litigious procedure.
· It is particularly recommended to delete the provision on “retorsion” from the Act on litigious procedure.
· Articles 43 and 44 should be supplemented by a general rule on the law applicable to the name.

· Art. 52 should be supplemented and require written form.

· Art. 60 should be considered once again.

· The title of Chap. II 1 B) (Articles 64-66) should be rendered more precise.

· Art. 64 should be rendered more precise.

· The title of Art. 65 should be changed.

· Art. 66 should be discussed.

· After Art. 75, a new Section should be inserted on the general effects of registered partnerships.

· The following Sections should be renumbered.

· Art. 78 should be revised.

· Art. 79 should be deleted.

· Art. 80 et. sequ. should be revised.

· In the context of Articles 84 et sequ., the child´s right to bring an action is not self-evident.

· Art. 91 should be discussed.

· Determination of jurisdiction for adoptions which become a matter for dispute at the waiting period stage should be discussed.

· Section H of Chap. II 1 (parental responsibility and the rights of the child) should be reconstructed.

· Articles 94 to 96 should be revised.

· It is recommended for Serbia to become a party to the Council of Europe Convention on Contact concerning Children of 15 May 2003.
· Art. 97 should be discussed.

· It is recommended for Serbia to become a party to the Hague Convention of 23 November 2007 on the International Recovery of Child Support and Other Forms of Family Maintenance.
· A quick ratification of the Hague Protocol of 2007 on the law applicable to maintenance is recommended.
· Art. 101 should be deleted.

· Art. 105 should be revised.

· The title of Art. 106 should be revised.

· Art. 106 should be reformulated.

· Art. 111 should be supplemented.

· A provision on “commorientes” as in the Succession Regulation should be inserted.

· Provisions from Chap. IV on property relationships should be reviewed from the point of view of legislative methods.

· The title of Art. 131 should be considered once again.

· The Chapter dealing with the “Common rules for contractual and non-contractual obligations” (Articles 153 to 155) should be placed behind the Chapters on contractual and on non-contractual obligations.

· The structure of Chapter IX (non-contractual obligations) should be discussed.

· The title of Art. 160 should be changed.

· It is proposed to reconsider the structure of Chap. IX (non-contractual obligations).

· The title of Art. 160 should be changed.

· The rules on infringement of intellectual property rights contained in Articles 158 and 166 should be better harmonized with Chap. VI.

· Art. 171 should be deleted.

· Art. 181 Lit.“c“ should be revised.

· Art. 181 Lit. “e” appears too restrictive and should be revised.

· Art. 181 Lit. “f” should be revised.

· The question of recognition ipso iure should be considered.

· It is recommended to concentrate the matter of recognition of foreign judgments in the Private International Law Code and to amend the Act on execution accordingly.

� Explanatory Report on the Convention, drawn up on the basis of Article K.3 of the Treaty on European Union, on Jurisdiction and the Recognition and Enforcement of Judgments in Matrimonial Matters (approved by the Council on 28 May 1998) prepared by Dr Alegría Borrás, Official Journal C 221 , 16/07/1998 P. 0027 – 0064 (Recital 32).


� http://www.mpravde.gov.rs/cr/articles/zakonodavna-aktivnost/.


� Art. 33(1) of Council Regulation (EC No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters.
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